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A. IDENTITY OF PETITIONER
Petitioner, Deanna Hayes, through her attorney, Lisa E. Tabbut,
requests the relief designated in part B.
B. COURT OF APPEALS DECISION
Ms. Hayes seeks review, in part, of the June 27, 2017, unpublished
opinion of Division Two of the Court of Appeals (Appendix).
C. ISSUE PRESENTED FOR REVIEW
To convict Ms. Hayes of trafficking in stolen property in the first
degree, the State had to prove Ms. Hayes knowingly trafficked in property
she knew to be stolen and the trafficking occurred in Washington. In
Oregon, Ms. Hayes pawned a gold nugget gifted to her some months
earlier that bore no obvious indicia it was stolen. Must Ms. Hayes’s
conviction be reversed and dismissed where the State failed to prove
beyond a reasonable doubt that Ms. Hayes knowingly trafficked in stolen
property in Washington?
D. STATEMENT OF THE CASE
A Skamania County jury found Ms. Hayes guilty of trafficking stolen
property in the first degree after hearing the following evidence. CP 3-5. In
August 2013, Eldon Schalk and his wife left their home in Underwood,

Washington and took a road trip. Eldon told his son Thomas of the
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anticipated departure. RP 12/14/15 at 49-50. The Schalks were gone for
about a little over a week. Id. at 46, 48, 52. They returned to find a bug
screen to a garage skylight broken and Thomas and his girlfriend, Deanna
Hayes, living in the house. RP 12/14/15 at 45-47, 51.

Eldon interpreted the broken skylight screen as evidence of
someone having broken into his house. RP 12/14/15 at 28, 51. Eldon
searched the house and concluded a gold nugget given to him by his wife
was missing. Id. at 49-51. Eldon called the police to report the suspected
burglary. RP 12/14/15 at 28. He also wanted the police to remove Thomas
and Ms. Hayes from the home. Id. at 47.

After talking to Eldon, Undersheriff Cox investigated the burglary
allegation. He learned that Thomas and Ms. Hayes had been contacted by
Vancouver Police Officer Chad Nolan late on the evening of August 9
walking in the dark and rain on a rural road within a quarter to a half-mile
of Eldon’s home. RP 12/14/15 at 30-31, 67, 70. Officer Nolan drove the
couple to the Bridge Mart at their request and dropped them off. Id. at 66-
69.

Because of the missing nugget, Undersheriff Cox asked Skamania
County Sheriff's Detective Tim Garrity to check pawn records for

Southwest Washington and Portland, Oregon. RP 12/14/15 at 31. Garrity
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did so through RAPID, an electronic pawn records system maintained
through the Portland Police Bureau. Id. at 63. He came up with information
about a pawn of a gold nugget at A-1 Hawk in Portland on August 26, 2013.
Id. at 65.

Undersheriff Cox reviewed the records at A-1 to include a video of
the transaction. RP 12/14/15 at 32. He recognized Thomas from prior
interactions with him. Id. at 37. He recognized Ms. Hayes from having
looked at her driver’s license photo via Department of Licensing records.
Id. at 35, 42.

Cox reviewed and obtained a copy of the Declaration of Proof of
Ownership signed by Ms. Hayes as part of the pawn transaction. RP
12/14/15 at 40; Exhibit 2. It indicated she received the nugget as a gift from
Tom Schalk in 2012 in Astoria, Oregon.

When asked by the prosecutor, Eldon could not articulate when he
had last seen the nugget prior to discovering it missing mid-August 2013.

RP 12/15/15 at 50.



E. ARGUMENT WHY REVIEW SHOULD BE GRANTED.

The State presented no evidence Ms. Hayes knowingly trafficking
in stolen property in Washington.

The jury was instructed that to convict Ms. Hayes of trafficking in
stolen property in Washington, they had to find beyond a reasonable
doubt:

(1) That on or between August 5, 2013 and August 26, 2013,
[Ms. Hayes] knowingly trafficked in stolen property;

(2) That [Ms. Hayes] knew the property was stolen; and

(3) That this act occurred in the State of Washington.

CP 53.

To help the jury’s understanding of the required proof, the court
also instructed the jury,

A person commits the crime of trafficking in stolen property in the

first degree when he or she knowingly traffics in stolen property
knowing the property was stolen.

And
“Traffic” means to possess stolen property, with the intent to sell,
transfer, or otherwise dispose of the property to another person.
CP 52, 54.

The State must prove each element of the crime charged beyond a

reasonable doubt. /n re Winship, 397 U.S. 358, 364, 90 S.Ct. 1068, 25
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L.Ed.2d 368 (1970); State v. Cronin, 142 Wn.2d 568, 580, 14 P.3d 752
(2000). This allocation of the burden of proof to the prosecutor derives
from the guarantees of due process of law in Article | § 3 of the
Washington Constitution and the 14th Amendment of the federal
constitution. Sandstrom v. Montana, 442 U.S. 510, 520, 99 S.Ct. 2450, 61
L.Ed.2d 39 (1979); State v. Acosta, 101 Wn.2d 612, 615, 683 P.2d 1069
(1984). On a challenge to the sufficiency of the evidence, the appellate
court must reverse a conviction when, after viewing the evidence in the
light most favorable to the prosecution, no rational trier of fact could have
found all the essential elements of the offense beyond a reasonable doubt.
Jackson v. Virginia, 443 U.S. 307, 319, 99 S.Ct. 2781, 61 L.Ed.2d 560 (1979);
State v. Green, 94 Wn.2d 216, 221, 616 P.2d 628 (1980).

In a claim of insufficiency, the reviewing court presumes the truth
of the State's evidence and all inferences that can be reasonably drawn
therefrom. State v. Theroff, 25 Wn. App. 590, 593, 608 P.2d 1254 (1980).
However, when an innocent explanation is as equally valid as one upon
which the inference of guilt may be made, the interpretation consistent
with innocence must prevail. United States v. Bautista-Avila, 6 F.3d 1360,
1363 (9th Cir. 1993). “[U]nder these circumstances, a reasonable jury must

necessarily entertain a reasonable doubt.” United States v. Lopez, 74 F.3d



575, 577 (5th Cir. 1996). Speculation and conjecture are not a valid basis
for upholding a jury’s guilty verdict. State v. Prestegard, 108 Wn. App. 14,
22-23,28 P.3d 817 (2001).

The State’s evidence, and the Court of Appeals’ reasoning, fails for
two reasons. Court of Appeals’ Opinion, pages 6-8.

First, nothing in the record provides any proof that Ms. Hayes
intended to traffic the nugget in Washington. By failing to offer sufficient
evidence that Ms. Hayes acted knowing that the nugget was stolen or that
she intended to traffic the stolen nugget in Washington, the State failed to
prove all essential elements of the charged offense, and the trier of fact
erred in finding sufficient evidence to render a verdict of guilt.

Second, it cannot be concluded from the evidence that Ms. Hayes
knew the nugget was stolen. Although Eldon noticed that the nugget was
gone from his jewelry drawer after he returned from his road trip, no
evidence established how long the nugget had been missing. It could have
been missing for months or even years. To shore up that hole, the
prosecutor tried — unsuccessfully - to get Eldon to specify when he had last
seen the nugget. RP 12/14/15 at 50.

The Declaration of Pawning does not improve the State’s case as

there was no evidence how long the nugget had been missing. As the



nugget could have been missing for months or years, Ms. Hayes could
have, as represented, received the nugget from Thomas in 2012, who, in
turn, represented to her he found it in Astoria. Exhibit 2. The truth of Ms.
Hayes’s Declaration was not contradicted by any of the State’s evidence.
Although Eldon received the nugget as a gift from his wife, the gift may
have been made years earlier. The evidence did not suggest otherwise.
Thomas may have possessed the nugget for years prior to giving it to Ms.
Hayes. The record was silent as to the timeframe of gifting the nugget.

Where, as here, the State fails to prove all essential elements
beyond a reasonable doubt, this Court must reverse a conviction. Green,
94 Wn.2d at 221.

By failing to offer sufficient evidence that Ms. Hayes acted knowing
that the nugget was stolen or that she intended to traffic the stolen nugget
in Washington, the State failed to prove all essential elements of the
charged offense, and the trier of fact erred in finding sufficient evidence to
render a verdict of guilt. Where, as here, the State fails to prove all
essential elements beyond a reasonable doubt, this Court must reverse a
conviction. Green, 94 Wn.2d at 221.

This court should accept a petition for review when there is a

significant question of law under the Constitution of the State of
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Washington or of the United States is involved or if the petition involves
an issue of substantial public interest that should be determined by the
Supreme Court. RAP 13.4(b).

Absent proof of every essential element, the conviction must be
reversed and the charge dismissed. State v. Hundley, 126 Wn.2d 418,
421-22, 895 P.2d 403 (1995).

F. CONCLUSION

This court should accept review of reverse Ms. Hayes’s conviction
for trafficking in stolen property.

Respectfully submitted July 27, 2017.

o

LISA E. TABBUT/WSBA 21344
Attorney for Deanna Hayes
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Lisa E. Tabbut declares:

On today’s date, | efiled the Petition for Review to (1) Skamania County
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Division Il; and (3) | mailed it to Deanna Hayes, P.O. Box 663, Bingen, WA
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| CERTIFY UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE
OF WASHINGTON THAT THE FOREGOING IS TRUE AND CORRECT.

Signed July 27, 2017, in Winthrop, Washington.

T

Lisa E. Tabbut, WSBA No. 21344
Attorney for Deanna Hayes, Petitioner
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Filed
Washington State
Court of Appeals

Division Two

June 27, 2017
IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 11
STATE OF WASHINGTON, No. 48621-1-11
Respondent,
V.
DEANNA ALLEN HAYES, UNPUBLISHED OPINION
Appellant.

SUTTON, J. — Deanna Allen Hayes appeals her conviction of first degree trafficking in
stolen property.! Hayes argues that the State failed to present sufficient evidence to prove that
Hayes knowingly trafficked in stolen property in Washington and the trial court erred by not orally
advising her of the firearm possession prohibition. We hold that the State presented sufficient
evidence for a rational trier of fact to convict Hayes beyond a reasonable doubt of trafficking in
stolen property. Thus, we affirm the conviction. We also hold that the trial court erred by not
orally notifying Hayes of the firearm possession prohibition; thus, we remand to the trial court for
a hearing to comply with the statutory firearm notification.

FACTS
|. BACKGROUND
Eldon Schalk told his son that he and his wife were leaving their residence in Underwood

on August 5, 2013, for a road trip. When Schalk and his wife returned on August 12, Schalk’s son

1 RCW 9A.82.050.
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and Hayes, his girlfriend, had moved into Schalk’s residence. Within a week of Schalk’s return,
Schalk called the Skamania County Sheriff’s Department and had his son and Hayes removed from
his residence.

On August 16, Schalk reported a residential burglary. Schalk told the responding officer,
Undersheriff David Cox, that a gold nugget charm and a five foot long gold necklace were missing
from his jewelry box, but that no other valuables were missing. Schalk also reported that a screen
had been removed from the skylight vent in the garage. As Cox investigated, he saw that the metal
roof was scuffed and shiny around the skylight where someone had walked, but that no discernable
footprints were found.

Cox also discovered during his investigation that on August 9, Schalk’s son and Hayes
were found by Sheriff’s Deputy Chad Nolan in response to a suspicious person’s call.>2 Nolan
found Schalk’s son and Hayes walking along the rural road on a rainy night, about a quarter to a
half mile away from Schalk’s residence. Nolan checked their identification and gave them a ride
to a convenience store.

As part of the burglary investigation, Cox asked Sergeant Tim Garrity to search the pawn
shop database for any sales related to Schalk’s gold nugget charm and necklace. Garrity’s search
returned the sale of the gold nugget charm on August 26 by Hayes to a pawn shop in Portland,
Oregon. Cox went to the pawn shop and reviewed the pawn sale paperwork and a video of the

transaction. The pawn shop gave Cox the Declaration of Proof of Ownership signed by Hayes and

2 The record does not contain any details of the suspicious person’s call, other than Schalk’s son
and Hayes matched the description that the caller provided.
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a copy of her Washington driver’s license. The declaration of ownership stated that Hayes received
the gold nugget charm from Schalk’s son as a gift in 2012 and that the charm was found in Astoria,
Oregon. Cox watched a video of the transaction and identified Hayes and Schalk’s son as the
individuals selling the gold nugget charm, with Schalk’s son filling out the declaration of
ownership.
Il. PROCEDURE

Hayes was arrested and charged with residential burglary, first degree trafficking in stolen
property, and third degree theft.> A jury trial was held and Schalk, Cox, Nolan, and Garrity
testified as to the above facts. Schalk did not testify about when he last saw the charm and
necklace. Hayes did not testify nor present any witnesses.* The trial court admitted the declaration
of ownership from the pawn shop and a copy of Hayes’s Washington driver’s license as evidence,
but the video of the transaction in question was not available at trial. To support Cox’s testimony
that he recognized Hayes and Schalk’s son in the video, the State presented a video of another

transaction at the pawn shop, showing the quality of the video and the camera angle.

3 Each charge was characterized as a domestic violence charge.

4 At the time of trial, Schalk’s son had an outstanding warrant for his arrest related to the case at
bar.
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The trial court instructed the jury that they may find Hayes guilty as a principle® or an
accomplice® in the commission of the crimes charged. The jury returned a guilty verdict on the
charge of first degree trafficking in stolen property, but did not reach a verdict on the two other
charges, residential burglary and third degree theft.” The State moved to dismiss the remaining
two charges and the trial court granted the motion. Hayes appeals her conviction.

ANALYSIS
Hayes argues that the State failed to present sufficient evidence to convict her of trafficking

in stolen property because the State failed to prove that Hayes knowingly trafficked in stolen

® The trial court instructed the jury that to convict the defendant, the State had to prove beyond a
reasonable doubt “(1) [t]hat on or between August 5, 2013 and August 26, 2013, the defendant
knowingly trafficked in stolen property; (2) [t]hat the defendant knew the property was stolen; and
(3) [t]hat this act occurred in the State of Washington.” Clerk’s Papers (CP) at 53 (Instr. No. 14).

® The trial court instructed the jury that

[a] person is an accomplice in the commission of a crime if, with knowledge that it
will promote or facilitate the commission of the crime, he or she either:

(1) solicits, commands, encourages, or requests another person to commit the
crime; or
(2) aids or agrees to aid another person in planning or committing the crime.

The word “aid” means all assistance whether given by words, acts, encouragement,
support, or presence. A person who is present at the scene and ready to assist by
his or her presence is aiding in the commission of the crime. However, more than
mere presence and knowledge of the criminal activity of another must be shown to
establish that a person present is an accomplice.

CP at 62 (Instr. No. 23).

’ The jury found that Hayes was not a household member of the Schalk residence on any of the
charges.
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property in Washington.® Br. of Appellant at 1, 10. Hayes also argues that the trial court erred by
not orally notifying her of the firearm possession prohibition in violation of RCW 9.41.047(1)(a).
Br. of Appellant at 11. The State argues that the “joined at the hip involvement” of Hayes and
Schalk’s son provided sufficient evidence for the jury to find Hayes guilty of trafficking in stolen
property in Washington. Br. of Resp’t at 9. We hold that the State presented sufficient evidence
for any rational trier of fact to find beyond a reasonable doubt that Hayes knowingly trafficked in
stolen property in Washington. Thus, we affirm Hayes’s conviction. But we also hold that the
trial court erred by not orally notifying her of her firearm possession prohibition; thus, we remand
for a hearing for the trial court to orally notify Hayes of the firearm possession prohibition.
|. STANDARDS OF REVIEW

Due process requires the State to prove every element of the crimes charged beyond a
reasonable doubt. State v. Kalebaugh, 183 Wn.2d 578, 584, 355 P.3d 253 (2015). Evidence is
sufficient to support a conviction if, viewed in the light most favorable to the State, it permits any
rational trier of fact to find the essential elements of the crime beyond a reasonable doubt. State
v. Salinas, 119 Wn.2d 192, 201, 829 P.2d 1068 (1992). A claim of insufficiency admits the truth
of the State’s evidence and all reasonable inferences drawn from that evidence. Salinas, 119
Whn.2d at 201. Circumstantial evidence and direct evidence carry equal weight. State v. Delmarter,

94 Wn.2d 634, 638, 618 P.2d 99 (1980). We defer to the trier of fact on issues of conflicting

8 Evidence of knowingly pawning a stolen item is sufficient to support a charge of first degree
trafficking in stolen property. State v. Hermann, 138 Wn. App. 596, 604, 158 P.3d 96 (2007).
Because Hayes pawned the charm in Oregon, however, the State must present sufficient evidence
that Hayes knowingly trafficked in stolen property in Washington, prior to the pawn sale in
Oregon.
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testimony, evaluation of witness credibility, and decisions regarding the persuasiveness of
evidence. State v. Camarillo, 115 Wn.2d 60, 71, 794 P.2d 850 (1990).

[1. SUFFICIENCY OF THE EVIDENCE
A. EVIDENCE OF HAYES AS THE PRINCIPLE

To prove that Hayes trafficked in stolen property, the State had to prove that (1) she
knowingly trafficked the property, (2) she knew the property was stolen, and (3) the trafficking
occurred in Washington. RCW 9A.82.010(19); RCW 9A.82.050(1); see also State v.
Killingsworth, 166 Wn. App. 283, 287, 269 P.3d 1064 (2012).

RCW 9A.82.050(1) provides that a “person who knowingly initiates, organizes, plans,
finances, directs, manages, or supervises the theft of property for sale to others, or who knowingly
traffics in stolen property, is guilty of trafficking in stolen property in the first degree.” (Emphasis
added). A person acts “knowingly” when she is aware of facts, circumstances, or results described
by a statute defining an offense, or she has information that would lead a reasonable person in the
same situation to believe that facts exist which are described by a statute defining an offense. RCW
9A.08.010(1)(b). ““Traffic’ means to sell, transfer, distribute, dispense, or otherwise dispose of
stolen property to another person, or to buy, receive, possess, or obtain control of stolen property,
with intent to sell, transfer, distribute, dispense, or otherwise dispose of the property to another
person.” RCW 9A.82.010(19) (emphasis added).

A person has constructive possession over an item that is not in his or her physical custody

but is still within his or her “dominion and control.”® State v. Cote, 123 Whn. App. 546, 549, 96

® The trial court instructed the jury as to actual and constructive possession. CP at 55 (Instr.
No. 16).
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P.3d 410 (2004). Dominion and control can be shared. Cote, 123 Wn. App. at 549. Access and
proximity to the item, without more, is not sufficient to establish dominion and control. State v.
Spruell, 57 Wn. App. 383, 388, 788 P.2d 21 (1990).

Here, the State charged Hayes with knowingly trafficking in stolen property between
August 5 and 26. The undisputed evidence was that Schalk told his son that he and his wife would
be away from their residence on a road trip starting August 5. Schalk testified that upon his return
on August 12, he discovered that his son and Hayes had moved into the residence. Schalk then
had law enforcement remove them from the residence. On August 16, Schalk reported a burglary
after discovering that a gold nugget charm and necklace were missing from his jewelry box. The
investigating officer testified that there had been an unlawful entry into the residence between
August 5and 12. A screen had been removed from the garage’s skylight, allowing entry from the
roof. No other items of value were taken.

Hayes had access to the charm while living in the Schalk residence with Schalk’s son. It
was reasonable to infer that someone with an intimate knowledge of the residence had unlawfully
entered the home between August 5 and 12, the same time period that Hayes and Schalk’s son
lived there. Hayes and Schalk’s son were reported for suspicious behavior less than a mile away
from Schalk’s residence during the same time period. Schalk’s son knew that the residence was
empty during this time. It is also undisputed that after the burglary was reported on August 16,
that Hayes—accompanied by Schalk’s son—sold the gold nugget charm to a pawn shop in Oregon
on August 26.

Viewing the evidence and all reasonable inferences in the light most favorable to the State,

it is reasonable to infer that any rational trier of fact could find that Hayes constructively possessed



No. 48621-1-I1

the nugget in Washington with the intent to sell it, knowing it was stolen; thus, we hold that Hayes
knowingly trafficked in stolen property in Washington. Therefore, we affirm Hayes’s conviction.
B. EVIDENCE OF HAYES AS AN ACCOMPLICE

Hayes also argues that the State failed to prove that she was an accomplice to trafficking
in stolen property. Br. of Appellant at 1. We disagree.

Even if the jury did not find that Hayes unlawfully entered the residence, there was
sufficient corroborating evidence, as discussed above, that Hayes was intimately involved with
Schalk’s son, lived at the residence, and had access to the charm while Schalk was away. It was
undisputed that there was evidence that someone had unlawfully entered the residence during
Schalk’s absence. Hayes was seen with Schalk’s son on August 9 near the scene of the burglary,
both having been reported for suspicious behavior. Viewing the evidence and all reasonable
inferences in the light most favorable to the State, the State presented sufficient evidence for any
rational trier of fact to convict Hayes as an accomplice for trafficking in stolen property. Therefore,
we affirm the conviction.

I1l. FIREARM NOTIFICATION

A person loses their right to possess a firearm once convicted of a felony. RCW
9.41.040(1)(a). Trafficking stolen property in the first degree is a class B felony. RCW 9A.82.
050(2). At the time of conviction, “the convicting . . . court shall notify the person, orally and in
writing, that the person must immediately surrender any concealed pistol license and that the
person may not possess a firearm.” RCW 9.41.047(1)(a).

Here, the trial court provided written notification, but did not orally notify Hayes that she

had lost her right to possess a firearm as required under RCW 9.41.047(1)(a). Therefore, because
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we affirm the conviction, we also remand to the trial court for a hearing to comply with the
statutory firearm notification.

We hold that the State presented sufficient evidence to support Hayes’s conviction of first
degree trafficking in stolen property, and we affirm the conviction; but we remand for the trial
court to conduct a hearing to advise Hayes of the firearm possession prohibition.

A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040,

it is so ordered.

AwHon, {

SUTTON, J. c %

We concur:

MELNICK, J. J
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